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THE THEORY OF UNILATERAL EFFECTS
has been a formal part of merger analysis since 
the 1992 Merger Guidelines. The Federal Trade
Commission and Antitrust Division of the U.S.
Department of Justice for many years have applied

the principle that a merger violates Section 7 of the Clayton
Act where “merging firms may find it profitable to alter their
behavior unilaterally following the acquisition by elevating
price and suppressing output.”1

Application of this principle has proven challenging in
transactions affecting technology markets, where product
differentiation is the norm, market shares often are in flux,
and innovation developments are rapid and difficult to quan-
tify. Often in such cases unilateral effects are unlikely, even
where, as the 2010 Guidelines note, at the moment of the
merger (or for a time period preceding the merger) “products
sold by the other merging firm [are customers’] next choice.”2

Practitioners who seek to rebut claims that merging firms in
technology markets will have the ability profitably to raise
prices or slow the pace of innovation must understand the
evolution of the Agencies’ and courts’ application of the
principles underlying unilateral effects cases, as well as the
kinds of facts that that will best support such a rebuttal.

As with other aspects of merger policy, the Agencies’ appli-
cation of unilateral effects theories is not static—the mean-
ing, application, and scope of these theories continually have
evolved, as have the tools employed by the Agencies and pri-
vate parties to assess the likelihood of a merger’s negative
effects on the relevant market. This constantly evolving
understanding requires practitioners continually to adapt the

counter-arguments they make when the DOJ or FTC argues
that a transaction will result in unilateral effects. 

In particular, the DOJ’s recent victory in H&R Block 3

has reinvigorated a mode of unilateral effects analysis that had
been seriously undermined when the DOJ lost the Oracle 4

case. In the aftermath of H&R Block, in which the court
embraced much of the Agencies’ unilateral effects analysis
articulated in the 2010 Guidelines, practitioners—particu-
larly those whose clients are in technology markets—must be
prepared to make a more robust presentation as to why their
transactions do not raise unilateral effects concerns. 

The Emergence of the Unilateral Effects Doctrine
Merger enforcement policy has not always acknowledged the
theory of unilateral effects. The Merger Guidelines issued by
the DOJ in 1982 focused almost exclusively on whether a
merger would facilitate coordination among the remaining
competitors. The phrase “unilateral effects” was not men-
tioned.5 As Jonathan Baker noted in a 1996 speech and sub-
sequent 1997 article, the 1982 Guidelines, influenced in large
part by Chicago-school economic thinking and modeling,
contained only a narrow discussion of unilateral effects-like
analysis.6 The 1982 Guidelines offered only a “leading firm
proviso,” explaining the potential enhancement of market
power via a dominant firm.7

Economic literature explaining that oligopolists may find
mergers profitable, even without coordinated activity, led to
a shift in antitrust thinking beginning in the early to mid-
1980s.8 The development of new unilateral effects theories
was complemented by the emergence of new empirical tools
(including econometric models using computerized point-
of-sale scanner data) that allowed the Agencies and merging
parties to take reams of transaction data and estimate own-
and cross-elasticities with seeming precision.9 These esti-
mates could then be used in “merger simulation” models
that relied on the basic teachings of the earliest industrial
organization economists. Thus emerged a data-driven mode
of analysis, supported by sophisticated statistical tools and
well-accepted economic principles. These developments
combined to offer the prospect of measuring how much
prices would likely rise as a result of a merger between two
close competitors.10

The 1992 Horizontal Merger Guidelines expressly acknowl-
edged that a lessening of competition was possible through
unilateral effects.11 The 1992 Guidelines identified certain
characteristics of markets that would make unilateral effects
more likely, including firms identified by differentiated prod-
ucts and firms distinguished by their capacities, and also
offered what some viewed as a unilateral effects safe harbor
for transactions where the parties’ combined market share did
not exceed 35 percent.12 By the time a federal court decided
Oracle in 2004,13 the theory of unilateral effects had become
the mainstay of merger analysis at the FTC and DOJ. In fact,
the 2006 DOJ and FTC Commen tary on the Horizontal
Merger Guidelines describes twelve actions to illustrate how
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the theory of unilateral effects played an essential role lead-
ing to enforcement actions.14

The 2010 Merger Guidelines provided an even more
expanded and refined definition of unilateral effects and the
framework by which the Agencies determine which mergers
raise concern. The revised Guidelines assign far greater
prominence to examining localized competition between the
merging parties, regardless of how the Agencies define the rel-
evant market. Professor Steven Salop has argued that the
emphasis on market definition has been a flaw in antitrust
analysis for some time:

Although market power and market definition have a role in
antitrust analysis, their proper roles are as parts of and in ref-
erence to the primary evaluation of the alleged anticompet-
itive conduct and its likely market effects. They are not val-
ued for their own sake, but rather for the roles they play in
an evaluation of market effects.15

The 2010 Guidelines sought to “fix” that perceived flaw.
Thus, according to the Agencies, in differentiated product
industries, “A merger may produce significant unilateral
effects for a given product even though many more sales are
diverted to products sold by non-merging firms than to prod-
ucts previously sold by the merger partner.”16

That Was Then 
The Agencies’ reliance on unilateral effects to demonstrate a
substantial lessening of competition was significantly under-
mined in the mid-2000s. In February 2004, the DOJ and
nine states sought to enjoin the acquisition of PeopleSoft, Inc.
by Oracle Corporation.17 The government argued that the
merger would combine two of the three leading providers of
human resource management (HRM) and financial man-
agement service (FMS) enterprise software applications,
resulting in higher prices and less innovation.18 The govern-
ment contended that only three players competed in its pro-
posed relevant product market: Oracle, PeopleSoft, and SAP.
The complaint went on to describe Oracle and PeopleSoft as
the two strongest players and closest substitutes, with SAP
lagging behind as a somewhat distant player.19

In September of the same year, Judge Vaughn Walker of
the U.S. District Court for the Northern District of Cali -
fornia denied the government’s request for an injunction,20

and shortly thereafter, the acquisition closed. The opinion in
Oracle, which filled over 78 pages in the Federal Reporter
Supplement Second, was highly detailed. Judge Walker’s opin-
ion remains among the most expansive analyses of unilater-
al effects theories by the judicial branch.21

There is no shortage of thoughtful commentary address-
ing Judge Walker’s opinion and his focus on whether Oracle
possessed the ability to increase price by virtue of the fact that
the elimination of PeopleSoft would have eliminated price-
constraining direct competition between the two firms.22 His
opinion rejected, in exacting detail, the proposed product and
geographic market definitions. As a result, he held that the
government had failed to prove that there were a significant

number of customers who regarded Oracle and PeopleSoft as
their first and second choices.23 This failure, Judge Walker
noted, resulted from the government’s use of “flawed and
unreliable” customer and expert testimony.24 Further, he
found that the plaintiffs’ “evidence was devoid of any thor-
ough econometric analysis such as diversion ratios showing
recapture effects.”25

This is Now
In the pre-2010 Guidelines world, the FTC’s challenge of
CCC Holding, Inc.’s acquisition of Mitchell International,
Inc. provided an important lesson in how to defeat claims of
unilateral effects.26 Despite the court’s conclusion that the
FTC had proven the merger would likely result in anticom-
petitive coordinated effects and thus the transaction should
be blocked, the court chose to examine the theories of uni-
lateral effects anyway.27 The FTC prepared three different
models to demonstrate that the merger would likely cause
adverse unilateral effects: a Bertrand price effects simulation,
and two bidding models.28 The court was unpersuaded by
these models because the “data and predictions cannot rea-
sonably be confirmed by the evidence on this record.”29

Moreover, the opinion cited the 1992 Guidelines’ reference
to a market share of at least 35 percent being necessary to pre-
sume the existence of unilateral effects.30

The decision in CCC Holdings reflects the tension between
judicial precedent––which is rooted in market definition and
high market shares––and the approach increasingly taken by
the Agencies––which focuses far less on market definition
and much more on competitive effects. Requir ing the Agen -
cies (and private plaintiffs) to prove a relevant market as an
essential element of a Section 7 claim has led the Agencies to
take what courts seem to view as inconsistent approaches.
On one hand, the Agencies have asked courts to look at their
direct evidence of competitive effects (i.e., the evidence
derived from the unilateral effects analysis), which does not
require a market definition. On the other hand, the Agencies
have been reluctant to simply ignore the market definition
requirements of the case law. In an effort to identify “rele-
vant markets” that are narrow enough to generate high mar-
ket shares, the Agencies were forced to offer convoluted or
arguably contrived market definitions that excluded prod-
ucts that were demonstrated at trial to be competitive to
some extent with the products alleged to be in the market
(e.g., Premium Natural and Organic Super markets in Whole
Foods 31) and submarket definitions (e.g., office supplies dis-
tributed through office superstores in Staples 32) in situa-
tions where what the Agencies really argued were unilateral
effects in broader markets. 

Perhaps most prominently, in Oracle, the DOJ argued
that a firm’s product (Lawson Software’s ERP software) was
outside the relevant product market, even though the DOJ
itself had recently purchased that product via a competitive
bidding process that included the merging firms’ products. In
that case, the Agencies’ efforts to conform their unilateral
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a monopoly or dominant position,” a claim that the merging
firms could unilaterally harm the market would be impossi-
ble.41 The H&R Block court rejected that analysis, conclud-
ing that impermissible price increases were possible even at
“far lower market shares.”42 Indeed, the court even suggest-
ed that an appropriate market definition itself is not a pre-
requisite to a successful Section 7 claim because “a merger
between two close competitors can sometimes raise antitrust
concerns due to unilateral effects in highly differentiated
markets.” 43

This evolution44 presents important considerations for
coun sel: in technology markets, market shares often are not
an indication of market power (or conversely, the absence of
market power), as they are not a reliable measure of whether
the merging firm would have the incentive and ability to raise
prices or slow the decline of innovation. 

Indeed, in some markets, market share totals may signif-
icantly underestimate the power of a firm to affect prices or
innovation. Thus, for example, if a market is highly frag-
mented with several fringe firms, the merging parties––even
with a 35 percent market share combined––could have the
ability post-merger to affect prices or innovation if the merg-
er had the likelihood of tipping a market to the merging
parties’ implementation of a technology because the market
was susceptible to network effects or involved high switching
costs45 or because the merger combined competing patent
portfolios that created a patent block or thicket where none
previously existed.46 It is thus important, even where market
shares are not particularly high, for merging parties to be able
to explain to the Agencies why the fringe is competitively sig-
nificant; why competition will be unaffected by the combi-
nation; and why customers still will have viable alternatives
to the merged parties’ technologies.

On the flip side, notwithstanding the court’s admonition
in H&R Block, high market shares may not be an indication
of market power. For example, in Google/AdMob, the FTC
closed its investigation of the acquisition even though the
Commission found that “Google and AdMob today are the
leading competitors among mobile ad networks, which drive
the availability of free or low-cost applications and content
for smartphones and other mobile devices.”47 Although the
combined company would have a significant market share
post-merger, market dynamics made the exercise of unilat-
eral market power highly unlikely. During the course of the
investigation, Apple entered the market through the acqui-
sition of the third-largest mobile ad network. The Com -
mission concluded that Apple’s entry made any evaluation
of AdMob’s existing market share meaningless, as Apple
had the ability and incentive to quickly gain share by lever-
aging its market-leading mobile operating system platform. 

Even the mere potential entry of a firm with the ability 
and incentive to quickly compete in a market could be suf-
ficient to defeat a claim of market power because of high
shares. Thus, in Brocade/McDATA, the Commission cleared
Brocade’s acquisition of McDATA even though by some

effects presentation to the legal requirements of Section 7 as
set forth in case law provided defense attorneys with ample
opportunities to end the case by showing that the govern-
ment’s market definition was flawed. 

It was against the backdrop of these cases and the release
of the 2010 Guidelines that, in 2011, a federal district court
again addressed unilateral effects analysis in connection with
the DOJ’s challenge to the acquisition of 2SS Holdings, Inc.
(TaxAct) by H&R Block, Inc.33 In H&R Block, the DOJ
alleged that the proposed transaction would reduce compe-
tition in the digital do-it-yourself (DDIY) tax preparation
software market, and that as a result, consumers would see
higher prices and reduced innovation.34

Following a nine-day bench trial, Judge Howell issued an
opinion granting the DOJ’s request for a preliminary injunc-
tion to block the merger. In examining the DOJ’s contention
that the merger would result in anticompetitive unilateral
effects, Judge Howell explained that unilateral effects were
likely because the merger occurred in a market where prod-
ucts were differentiated; the products of the merging firms
were reasonably close substitutes; other products in the mar-
ket were sufficiently different from the products of the merg-
ing parties, such that a small increase in price of the products
post-merger would be profitable to the merged entity; and
repositioning by any remaining market participant (to make
its products closer to the products of the merging party, such
that they would be considered adequate substitutes) would be
unlikely.35

Of particular relevance to Judge Howell’s evaluation was
the fact that the merging firms represented the second and
third largest providers of DDIY tax preparation products in
an already highly concentrated market.36 There was also
ample evidence37 that the merging parties were head-to-head
competitors, and that while there were other players, they did
not possess the same significance to the merging parties as 
the merging parties did to each other.38 Of note, Judge
Howell found that Intuit, Inc., owner of TurboTax, the
largest provider of DDIY tax products, might be the closest
competitor for both H&R Block and TaxAct, but that pos-
sibility did not prevent finding that unilateral anticompetitive
effects were likely from the merger.39

In Practice: How the Development of Unilateral
Effects Theory Affects Technology Mergers 
H&R Block revitalizes the unilateral effects doctrine that was
significantly undermined by the court in Oracle.40 The H&R
Block opinion—which largely adopts the tone and tenor of
the 2010 Guidelines—is critically important for practition-
ers to appreciate when representing technology companies.
The H&R Block court, making use of many of the principles
contained in the 2010 Guidelines, adapted the judicial doc-
trine of unilateral effects since the decisions in Oracle and
CCC Holdings in a number of significant ways. 

Market Share Presumptions. In Oracle, the court con-
cluded that absent a market share that approached “essentially
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accounts the combined entity had an 85 percent share in one
market post-merger. It did so because a large third party,
Cisco, had announced plans to enter within a year. The 85
percent market share itself was insufficient to sustain a claim
that the post-merger company would be able to raise prices
because there was insufficient evidence to suggest that Cisco
would not be able to quickly gain share.

Win/Loss Data. Particularly in technology mergers in
markets with differentiated products, win/loss data can be
critical. In Oracle, Judge Walker rejected the DOJ’s analysis
of win/loss data as incomplete.48 The government presented
evidence that Oracle kept, in the ordinary course, win/loss
data that demonstrated that it competed most heavily against
PeopleSoft, the company it was acquiring. The court found
little significance in that analysis because the same win/loss
analysis also demonstrated that Oracle competed much of the
time against SAP. Thus, because Oracle could demonstrate
the presence of a third firm that apparently competed against
Oracle almost as much as the merging party, the govern-
ment could not sustain a claim using evidence that there was
a unique “closeness of competition” between the merging
parties sufficient to give rise to a concern of adverse unilat-
eral effects.

In H&R Block, the court took a more expansive view of the
importance of demonstrating the closeness of competition
between the merging parties.49 In evaluating the data, the
court noted it was plausible to say that Intuit (the third party
in the market) was a closer competitor to each of the merg-
ing parties than either was to each other. That did not prove
dispositive to the court, which found that “the fact that
Intuit may be the closest competitor for both [the merging
parties] . . . does not necessarily prevent a finding of unilat-
eral effects for this merger.”50 Indeed, a showing that the
parties were each other’s “second closest rivals after Intuit”
was sufficient, so long as the DOJ had a theory as to how
these close competitors would be able to profitably raise
prices post-merger.51

The Agencies place great weight on the analysis of win/loss
data. Notwithstanding H&R Block, in the face of win/loss
data that demonstrate the parties are not close substitutes for
each other, even in a concentrated market, the Agencies will
think twice before challenging such a transaction. The Euro -
pean Commission analyzes such mergers similarly. Thus, in
its evaluation of Sun Microsystems’ acquisition by Oracle, the
European Commission approved the merger even though: 
(a) Oracle was the leading relational database provider; and
(b) Sun was a significant participant in the market, because
the “investigation showed that although MySQL and Oracle
compete in certain parts of the database market, they are
not close competitors in others, such as the high-end seg-
ment.”52 The win/loss data confirmed this conclusion; at the
Oral Hearing, Oracle presented evidence that, notwith-
standing the fact that both Sun and Oracle broadly compet-
ed in a relational database market, the parties rarely saw each
other in the market. In particular, Oracle’s win/loss database

mentioned Sun as a competitor in less than one percent of all
competitive instances.

Win/loss trends demonstrating that the parties are grow-
ing apart from each other, or that third parties are emerging
as competitors, are important pieces of evidence in defend-
ing a merger. This is particularly true in technology markets,
where, for example, recent win/loss evidence demonstrating
that a third party had begun to compete more frequently with
each of the merging firms could prove sufficient to defeat a
claim of unilateral effects, even where the totality of win/loss
data shows close competition between the parties. Given the
dynamic nature of these markets, it often is the case that the
most recent data are far more informative than data that are
only one year or six months old.

Discounting Data. In their analyses of whether mergers
raise unilateral competitive concerns, the Agencies increas-
ingly often examine discounting data kept in the ordinary
course of business. In keeping with the 2010 Guidelines’
emphasis on examining whether there is evidence of localized
competition,53 the Agencies look to see whether the parties
discount more heavily off of list price when they compete
against each other, as opposed to when they compete against
third parties. 

Again, Oracle is instructive. There, the DOJ presented
evidence that Oracle discounted heavily when it competed
against PeopleSoft, and argued that was strong evidence of
localized competition between the parties. The court dis-
agreed, noting that the fact that Oracle and PeopleSoft were
close competitors was not itself relevant.54 Rather, what was
relevant was whether Oracle discounted similarly when it
competed against other firms, or whether the discounts were
less significant. The court explained that the DOJ failed to
produce evidence demonstrating whether Oracle discounted
differently against third parties such as SAP, than it did when
it competed against PeopleSoft.55

Evidence of discounting often is difficult to identify pre-
cisely. Many technology companies bundle their products,
making it difficult to ascertain how to allocate a discount.
The bundles often differ based upon the characteristics of
the customer––some customers may require additional
“seats” of a license; some may require additional hardware to
run the software; some may demand additional profession-
al services (which often have high margins, enabling greater
discounting off of the value of the services); and some may
involve long-term upgrade purchases as well for software
that has long-term value to a company and is often not
replaced. 

Merger Simulations and Diversion Ratios. One of the
most significant changes in the 2010 Guidelines affecting
unilateral effects is the specific mention of various econom-
ic tools that can be used to predict the likelihood of a post-
merger price increase.56 As the 2010 Guidelines note: “In
some cases, the Agencies may seek to quantify the extent of
direct competition between a product sold by one merging
firm and a second product sold by the other merging firm by
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estimating the diversion ratio from the first product to the
second product.”57 Higher diversion ratios suggest that a
price increase post-merger would be profitable; conversely, “if
the value of diverted sales is proportionately small, significant
unilateral price effects are unlikely.”58

The H&R Block decision relied upon the outcome of the
DOJ’s diversion ratio and other econometric modeling sur-
veys. These studies showed that the merging parties would be
able to recapture a significant amount of revenue from lost
sales following a price increase. This post-merger simulation
gave the court comfort that it would be profitable for H&R
Block to raise prices with impunity following the merger.59 In
contrast, the Oracle court rejected the expert merger simula-
tion study results because they relied upon an incorrect analy-
sis of market share statistics, which had the effect of pollut-
ing the simulation results.60

Technology mergers present very serious obstacles when it
comes to providing a merger simulation as either a reason to
block a transaction or a reason to clear it. As the Oracle court
noted, the validity of merger simulation predictions rests on
a correct interpretation of the relevant market, and in many
technology markets, the relevant market is difficult to prove,
at best, and often is impossible to define given the changing
nature of technology in many of these industries. What was
competitive in the market two years ago could be irrelevant
today, and what was irrelevant even six months ago could
become the most significant competitive force in the future.
Merger simulations, no matter how sophisticated, cannot
take into account these rapid changes, and as a result, could
have very limited value. Merger simulations can, however,
add some value in technology markets where the technology
is mature and where the industry is not on the cusp of a
major technological disruption. 

Such was the case in H&R Block, where the do-it-yourself
tax preparation software industry, while exhibiting some evi-
dence of technological change and disruption, had the same
number of players offering the same basic software for an
extended period of time. Even so, the court noted that “the
merger simulation model used by the government’s expert is
an imprecise tool.”61 What was important about the merger
simulation in that case was that it confirmed what the court
already had concluded through the use of win/loss data, doc-
uments, testimony, and other evidence. Merger simulations,
particularly in technology industries, often are the result of
assumptions about the market which are difficult to predict,
and as a result, often have less probative value than other evi-
dence available to the parties.

Innovation Evidence. The 2010 Guidelines assign in -
creased relevance to the importance of innovation competi-
tion between the merging parties.62 The Agencies evaluate
whether the innovation paths of the two firms are similar,
leading to a prediction that the products—even if not close
now—will become closer in the future, or, conversely,
whether the innovation paths of the merging firms suggest
that their respective products will diverge and become less

close over time. Moreover, the 2010 Guidelines also query
whether the parties represent two such significant innovators
in the market that their merger will eliminate an important
source of R&D and innovation going forward, even where
there are a number of other present-day competitors.63 This
analysis also requires the Agencies to determine whether one
of the merging parties is, on a going-forward basis, less
important because it does not have the resources to sustain
the innovation efforts that previously allowed it to reach a
position of relative prominence in the market.

Innovation evidence can be challenging to quantify, mak-
ing the loss of innovation even more difficult to prove than
the loss of pricing competition between two firms. And
important factor in this analysis is the status of R&D efforts
of the parties. Engineer headcounts, product roadmaps, and
R&D investments all provide evidence of whether a firm
will be successful in a market going forward. 

In examining innovation evidence, it is vital to determine
a firm’s R&D investment plan prior to a proposed merger.
For instance, even a large, multi-national firm with significant
resources could be competitively constrained if, prior to a
merger, it had stopped investing in its development efforts in
the relevant product markets. Notwithstanding its present
position in the market, its failure to make necessary invest-
ments in R&D could compromise its ability to compete in
the market going forward. Such a disinvestment could result
in that firm missing out on the development of next-gener-
ation, critical technology, even if it was large and currently
had a commanding reputation in the market. In other words,
that failure to invest in R&D could, in effect, strand its prod-
uct roadmap such that it would be unlikely to be able to catch
up to tomorrow’s product releases by its competitors. Hence,
even if a party has a significant present-day market share, its
failure to invest may render its present-market position use-
less in tomorrow’s competition for new sales. 

It is also possible for firms seeking to merge to have a sig-
nificant present-day market share but individually not to
have the resources to compete against far larger firms that
were making significant investments in the relevant tech-
nologies. Thus, notwithstanding their first-mover advantage
in the market, the merging firms would be leapfrogged by
these new competitors, rendering their present-day products
irrelevant in a rapidly advancing market. In such a situation,
without combining their R&D efforts, it is far less likely
that the merging firms would be able to compete with new,
larger players going forward. 

If such a situation were presented to the Agencies, it would
be important to demonstrate, for example, that the parties’
own internal documents illustrated that the merging firms’
individual product roadmaps contained significant holes
because they did not have sufficient resources to hire quali-
fied engineers to develop next-generation products quickly
enough to compete against these newer competitors. Here
again, present-day market shares alone do not predict the
going forward competitive positions of parties to a merger. 
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Conclusion 
While it is impossible to predict how the next court in the
next case will rule, what is clear is that examining unilateral
effects theories in high technology transactions presents
unique burdens and opportunities for the government and
private parties. Understanding the evolution of these theories
and the accompanying evidence necessary to establish the
presence or absence of significant unilateral effects presents
the best opportunity to advocate the most persuasive posi-
tions, while successfully navigating the pitfalls created by
past merger reviews.�
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